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PER CURI AM

Wndell Lane Sexton, a prisoner of the State of Al abamm,
appeals fromthe district court's order denying his petition for a
wit of habeas corpus pursuant to 28 U S C § 2254, Sexton's
petition rai ses numerous chal | enges, all but one of which we reject
wi thout further discussion for reasons articulated in the
magi strate judge's report and recommendati on as adopted by the
district court. The only issue warranting additional discussionis
whet her the prosecutor's conduct in sitting on the wtness stand
with the child victim while the child testified requires that
relief be granted. We affirmthe district court's denial of relief
on the ground that any error did not prejudicially affect Sexton's
substantial rights.

| . BACKGROUND
Wndell Lane Sexton was convicted in the Crcuit Court of

Mont gonmery County, Alabama, in My of 1986 for raping and



sodom zing his four-year-old daughter, Anmy. At the tinme of the
trial, Amy was five years old. Throughout her testinony, Chief
Deputy District Attorney Ell en Brooks sat on the witness stand with
her. Over defense counsel's objection, Brooks conducted the direct
and redirect exam nations of Anmy while Anmy was either sitting on
her lap or sitting next to her on the stand, and Brooks continued
to sit with Anmy on the wtness stand while defense counsel
cross-exam ned  her. On three occasions during Any's
cross-exanm nation, Brooks interjected with conments to Amy.*'
After conviction, Sexton was sentenced to twenty-five years
i npri sonment on each charge. Sexton's conviction was affirmed on
di rect appeal . Sext on V. State, 529 So. 2d 1041
(Ala.Crim App. 1988). Anong ot her issues, Sexton argued on appeal
that when the trial court allowed the prosecutor to sit on the
wi tness stand, it enabl ed the prosecutor inplicitly to "inproperly
bol ster the child's credibility by vouching for her veracity."
Sexton contended that this arrangenent "add[ed] the prestige of
[the prosecutor’'s] office to the credibility of the star w tness,"”
and that it "inplied fully to the jury that [the prosecutor]
believed [Any] was telling the truth...." The A abama Court of

Crimnal Appeals agreed with Sexton that it is generally inproper

I'n one instance, Any paused after defense counsel asked her
whet her she had told the other prosecuting attorney about the
abuse. Any answered after Brooks added, "That man right there.”
On anot her occasi on defense counsel asked Any how many tines she
had practiced her testinony in the courtroom Ay asked, "Wat
do | say?" and Brooks replied, "Answer the man. Tell himthe
truth.” Any then answered, "One." Then, after defense counsel
asked Anmy how many tines she had seen Dr. GQuy Renfro, the
psychol ogi st who had exam ned her, Brooks said, "Tell himthe
truth.”



for the prosecutor to sit on the wtness stand because of the
possibility that a jury mght believe the prosecutor's action
i ndi cated a personal belief inthe credibility of the witness. Id.
at 1044. However, the court affirned the conviction, explaining:

Al t hough we do not condone the action of the State's attorney
here and we caution prosecutors to refrain from simlar
actions in the future, we do not find that the trial court's
overruling of the defendant's objection to this practice
constituted reversible error under the circunstances of this
particular case.... The trial judge was in the best position
to determ ne what, if any, probable effect this action would
have on the jury.

Id. at 1044. In July 1988, the Al abama Suprene Court denied
certiorari. 1d. at 1041.
Sexton then filed a petition in state court for

post-conviction relief. The state trial court denied relief and
the Al abama Court of Crimnal Appeals affirnmed w thout opinion
Havi ng exhausted his state court renedies, Sexton filed a 28 U. S. C
§ 2254 petition for habeas corpus relief in the United States
District Court for the Mddle District of Alabama. In his petition
Sext on once agai n chal | enged the prosecutor's conduct in sitting on
the stand as inproper bolstering of the witness' testinony.

The magi strate judge recomrended denying Sexton's petition
wi thout an evidentiary hearing and dismssing the petition with
prejudice. Examning all of the circunstances, he concl uded that
t he conduct in question did not actual ly prejudi ce Sexton or render
his trial fundanentally unfair. The district court denied relief
by adopting the magi strate judge's recommendation finding that the
prosecutor's actions did not anount to inproper bolstering or
vouching for the credibility of the w tness.

1. DI SCUSSI ON



Sexton does not argue that constitutional error occurs
whenever soneone acconpanies a child on the witness stand during
the child s testinony. As Sexton points out, in the Child
Wtnesses' Rights Act, 18 US CA 8 3509(i), Congress has
explicitly authorized the use of adult attendants to acconpany a
child on the witness stand in federal trials. That act even
provides that the court "may allow the adult attendant to hold the
child s hand or allowthe child to sit on the adult attendant's | ap
t hroughout the course of the proceeding,”" id. at 8 3509(i). As
Sexton also points out, however, that statute contains certain
saf equards, such as a requirement that the adult attendant be
vi deotaped while the child is testifying. 1d. In any event, the
federal statute is inapplicable to state court trials, and it does
not address Sexton's contention in this case, which is that the
presence of the prosecutor on the wi tness stand vouched for Any's
credibility and thus denied hima fair trial. Qur review of the
district court's decision is "plenary because inproper vouching is
a mxed question of law and fact." United States v. Eyster, 948
F.2d 1196, 1206 (11th Gir.1991).

This Court has devel oped the follow ng two-prong test for
prosecutorial msconduct: (1) the conduct nust be inproper, and
(2) the conduct "nust prejudicially affect the substantial rights
of the defendant."” I1d. After a careful review of the record, it
is clear that Sexton is not entitled to relief because the
prosecutor's conduct did not "prejudicially affect the substanti al
rights of the defendant,"” Eyster, 948 F.2d at 1206. A prosecutor's

vouching "prejudicially affect[s] the substantial rights of the



defendant when [it] so infect[s] the trial with unfairness as to
make the resulting conviction a denial of due process." Id. at
1206-07 (citations and internal quotation marks omtted). In
deci di ng whether the conduct in question rises to that level, we
determ ne whether there is a reasonable probability that, but for
t he conduct, the outcone of the trial would have been different.
A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone. See Eyster, 948 F.2d at 1206-07;
Kennedy v. Dugger, 933 F. 2d 905, 914 (11th G r.1991) (prosecutori al
argunent issue), cert. denied, 502 U S. 1066, 112 S.C. 957, 117
L. Ed. 2d 124 (1992). After examning the record in this case, we
find no reasonable probability that if the prosecutor had not sat
with the witness the outcone of this case would have been
different.

Anmong ot her testinony, at trial, Any testified that her father
on many occasi ons had taken her cl othes off, taken his clothes off,
put her on the bed, clinbed on top of her, and put his penis in her
vagina. She said that her father had done this to her when her
not her was away at the hospital and sonetines when her nother was
at work. She said that her daddy hurt her when he did this, that
her vagina would bleed. Any testified that while she was being
viol ated she would lie still and pull on her hair.

Any denonstrat ed what her father had done to her with the aid
of two dolls, one of which represented her and one of which
represented her father. Wen asked whet her anyone el se had ever
done any of those things to her, Any replied, "[n]o, just daddy."

After Amy's testinony, the state called Dr. Renfro, a



psychol ogi st, who testified about his several neetings with Any,
t he various psychol ogical tests he had perforned on her, and his
observations of Any's behavior. Dr. Renfro told the jury that Amy
had displayed fear and anxiety, hostility and anger, increased
know edge of and attention to sexual matters, an intensification of
enotions, and increased sexual self-stinulation. He testifiedthat
when Any was resting her head on the table during a psychol ogi cal
test, and he wanted her attention "she raised her head very
qui ckly, her face displayed the physical manifestations which
reflect fear and she stated ... that she did not want to sleep with
me, she would not sleep with ne, she did not want ne to get in bed
with her." Although Dr. Renfro stated that he could not say with
certainty who had sexually abused Any, he testified that Any had
enphatically told him that her daddy, and no one else, had done
t hese things to her.

The State then called Amy's half-brother, Ri chard Vass, who
testified that, although he had never personally w tnessed any
abuse, he knew that Any had been alone with Sexton quite often,
including a couple of days during Ms. Sexton's hospital stay.
Vass stated that he had heard Any tell Sexton on several occasions
not to touch her, and once he had heard Any tell Sexton, "Daddy,
don't touch ne in nmy private place." Vass also testified that he
saw Any al one in the dining roomrubbing her pubi c area agai nst the
corner of the china cabinet. Wen he asked Any what she was doi ng,
she just closed her eyes, covered her ears, and woul d not speak to
hi m

The State's last wtness was Doctor Judi Jehle, Any's



exam ni ng physician. Dr. Jehle expl ained how she tw ce attenpted
to examne Any in her office, but each tine Any was too frightened
to proceed. Dr. Jehle finally admtted Amy to the hospital so that
she could conduct the exam nation under anesthesi a. Dr. Jehle
testified that although she could find no scarring, Any's hynen had
been broken, which was "nobst unusual ... in soneone that young."
Dr. Jehle then explained how it was possible for Any to have no
scarring even if sonething | arger had been inserted and had caused
Any to suffer a tear in her vagina.

The defense's first witness was Kat hryn Sexton, Any's nother.
The defense elicited testinony from Ms. Sexton about how she had
been contenpl ati ng di vorci ng Sexton prior to Any's disclosure. The
defense was apparently attenpting to suggest that Ms. Sexton's
wor ds and behavi or toward her daughter could have planted the idea
of sexual activity in Any's mnd. However, nmuch of Ms. Sexton's
testinmony was damaging to the defense. Ms. Sexton testified that
she had wi tnessed several things that had caused her concern: she
saw her husband allow Any to pull his underwear down while he was
lying on the bed, she saw Any sinulating intercourse with her
dol|l's; she thought Any's vagi na | ooked overly large for a girl her
age, and she had observed evidence of physical injury which Amy
attributed to her father.

W join the Al abama Court of Crimnal Appeals in not
condoni ng what the prosecutor did in this case and in cautioning
prosecutors to refrain from such <conduct in the future.
Nonet hel ess, when we consider the totality of the evidence of

Sexton's guilt, we conclude that under the circunstances presented



here there i s no reasonabl e probability that the result woul d have
been different had the prosecutor not sat with Army while she
testified.

AFFI RVED.



